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(i) 
QUESTION PRESENTED 


Where an existing licensee protests a new grant under 
ee 


47 U.S.C. Sec. 309(c) and petitions for reconsideration 
thereof under 47 U.S.C. Sec. 405 on interference grounds, 
and expressly asks that said grant be "set aside” under 


47 U.S.C. Sec. 405, whether said licensee is legally ag- 
grieved by Commission action merely suspending the grant f. 


under 47 U.S.C. Sec. 309(c).2 


~ 


ey 


“ Appellee and intervenor, in Signing the stipulation thus setting forth the 


question presented, did not concede the correctness of any legal or factual 
premises implicit in the question as thus phrased. 
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FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by William C. Forrest, licensee of Station WRDB, 
Reedsburg, Wisconsin (1400 kc, 250 w, U): (1) From the action of the 
Federal Communications Commission taken and announced October 15, 


1958 (R. 102-103), granting without hearing an application (BP-11615) 


epee a 





2 
of Tamah-Mauston Broadcasting Company, Inc. for a construction permit 


for a new station at Tomah, Wisconsin (1390 kc., 500 w, D); (b) from the 
action of the Commission taken November 5, 1958 (R. 190-193), granting 
without hearing a modification thereof (BMP-8306); and (c) from that por- 
tion of the Commission's Memorandum Opinion and Order of December 10 
(released in corrected form December 15, 1958), wherein the Commission 
failed to set aside the foregoing grants (R. 175-178), as requested by 
Forrest under 47 U.S.C. Sec. 405 and the KOA decision (319 U.S. 239) 
(R. 107,-122-123). 

The jurisdiction of this Court is invoked under Section 402 (b)(5) and 
(6) of the Communications Act of 1934, as amended (47 U.S.C. Sec. 402(b) 
(5) and (6)),Section 10 of the Administrative Procedure Act (5 U.S.C. Sec. 
1009), and the “offshoot rule"* enunciated in Cohen v. Beneficial Industrial 
Loan Corp., 337 U.S. 541, 546-547 (1949). 


That Forrest has been prejudiced by the Commission's action mere- 


ly suspending the grants and ordering a hearing under the protest provi- 


sions of 47 U.S.C. Sec. 309(c), instead of vacating the grants under the 
reconsideration provisions of 47 U.S.C. Sec. 405 and ordering a hearing 
pursuant to 47 U.S.C. Sec. 309(b), is apparent from the fact that the 
Tomah-Mauston station is now on the air, causing admitted interference 
to Forrest's station at Reedsburg -- even though no decision has yet been 
released by the Commission on the hearing it ordered under 47 WESKC. 
Sec. 309(c). If the grants had been set aside under 47 U.S.C. Sec. 405, 
as appellant requested (R. 107), no operation could have been authorized 
until a hearing under 47 U.S.C. Sec. 309(b) and 47 U.S.C. Sec. 316 had 
been concluded. Thus, if this Court has jurisdiction to entertain Tomah- 
Mauston's appeal (Case No. 14,880) from the Commission's action origi- 
nally suspending the effective dates of the aforesaid grants, in advance of 
a final decision thereon, it likewise has jurisdiction to entertain Forrest's 
cross-appeal (Case No. 14,891) from the Commission's failure to set 
those grants aside. 





3 
STATEMENT OF THE CASE 


On October 4, 1957 Tomah-Mauston Broadcasting Company, Inc. 
("Tomah-Mauston") filed an application (BP-11615) for 1 kw, daytime only, 
on 1220 kc at Tomah, Wisconsin (R. 1-46). On that frequency Tomah- 
Mauston would have caused no interference to Station WRDB, Reedsburg, 
Wisconsin (1400 kc, 250 w, U), licensed to appellant. However, by action 
announced September 12, 1958 (about the time its application reached the 
top of the processing line), Tomah-Mauston amended BP-11615 to request 
900 watts, daytime only, on 1390 kc (R. 80-99) --a channel adjacent to that 
on which WRDB is licensed at Reedsburg, 38 miles away (R. 176, para. g)} 


Upon learning of this amendment Forrest requested his consulting 
engineer to take measurements to determine whether the proposed opera- 
tion on 1390 ke would cause adjacent channel interference to StationWRDB. 
On October 15, 1958 the Commission was advised by letter (with a copy 
to Tomah-Mauston's counsel) that a preliminary analysis of measure- 
ments taken on October 11 and 12 disclosed interference and that those 
measurements would be submitted to the Commission, as soon as a de- 
tailed analysis thereof, as required by the Commission's Rules, had been 
completed 2 On that same day, whether before or after receipt of the 


aforesaid letter not being clear from the record? the Commission granted 
Tomah-Mauston's amended application for 1390 kc (R. 102-103). On 


November 5, 1958, by staff action, the Commission granted a minor mod- 


ification of that permit, including a slight reduction in antenna efficiency 
(BMP-8306) (see R. 190-193). 


t 


1 Under recently revised procedures (1 RR 51:354 (h)(1)) such an amendment 
would have resulted in Tomah-Mauston being assigned a new file number and 
going to the bottom of the processing line, thus affording prior licensees substan- 
tial time to determine whether the amended proposal (tantamount to a new applica- 
tion) would cause interference to an existing operation. 


2 Appellant's consulting engineer resides in Lombard, Il. Before taking 
measurements it was necessary for him to obtain from Washington photostats of 
relevant portions of Tomah-Mauston's engineering proposal -- a fact which ac- 
counts in part for the resulting delay in taking measurements. 


S The letter in question is not included in the record certified to this Court. 
A copy thereof is reproduced as Appendix A hereto. 
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On November 14, 1958 appellant protested (under 47 U.S.C. Sec. 
309(c)) and sought reconsideration (under 47 U.S.C. Sec. 405) of the 
foregoing grants,+ accompanied by a detailed engineering study showing 
that the Tomah operation, as granted and as modified, would cause ob- 
jectionable adjacent channel interference within the normally protected 
contour of WRDB and a further loss of "service" to a substantially 
larger area and population beyond WRDB's normally protected contour 
(between the 0.1 and 0.5 mv/m contours), and that WRDB was entitled 
to a hearing under 47 U.S.C. Sec. 316 before the Tomah authorization 
could be made final (R. 104-124). _WRDB expressly requested (R. 107) 
that the grants be set aside (relief available under 47 U.S.C. Sec. 405), 
rather than a mere postponement of their effective dates (relief available 
under 47 U.S.C. Sec. 309(c)). 


On December 10 (as released in corrected form on December 15, 
1958), the Commission found, in substance, that the measurements set 
forth in Forrest's pleading indicated, upon proper analysis, that the 0.5 
mv/m contours of the two stations would overlap (R. 176, par. 8). It 
therefore concluded that the pleading raised a substantial question of 
electrical interference, that the facts pertaining thereto had been alleged 
with sufficient particularity, that WRDB had standing to object, and that 
an evidentiary hearing should be held pursuant to 47 U.S.C. Sec. 309(c) 
on interference and other public interest issues (R. 175-178). 


By that order the burden of proof with respect to two issues was 
placed on the applicant, and the burden of proof with respect to the re- 
maining factual issues on the protestant (R. 177). The Commission 
further concluded, because of the provisions of 47 U.S.C. Sec. 316, that 
the effective dates of the 1390 kc grants should be postponed until the 


1 Technically, under the Commission's Rules, an MP replaces or supersedes 
the CP theretofore issued. The point is mentioned here (1) because it explains 
in part the delay in submitting previously taken measurements, the reduction in 
antenna efficiency making it necessary for appellant's engineer to reanalyze his 
earlier measurements; and (2) because it explains why appellant's subsequent 
pleadings were addressed to both grants -- to avoid a contention by the Commis- 
sion (similar to that made in the Camden case, 94 U.S. App. D.C. 312, 220 F. 
2d 191), that, unless the original grant is timely challenged, a subsequent mod- 
ification thereof which (as here ) causes less interference cannot be objected to. 
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hearing thus ordered had been resolved (R. 17 6, para. 9). In all other 

respects appellant's pleading of November 14 was denied (R. 176a, para. 
1 

12). 


On December 30, 1958, Tomah-Mauston took an appeal restricted 
to that portion of the December 10 Memorandum Opinion and Order post- 
poning the effective dates of the Tomah grants (Case No. 14, 880) .2 On 
January 8, 1959, WRDB filed a cross-appeal (Case No. 14,891) from the 
Commission's failure, in its December 10, 1958 Memorandum Opinion 
and Order, to set aside the Tomah grants pursuant to practice normally 
followed in KOA situations where a rehearing is ordered under 47 U.S.C. 
Sec. 405. 


Thereafter, by Order of this Court entered February 11, 1959, the 
two appeals (with each of the private parties having cross-intervened in 
the other's appeal) were consolidated for purposes of briefing and oral 
argument. 


STATUTES AND RULES INVOLVED 


Pertinent provisions of the Communications Act and of the Commis- 
Sions' Rules are set forth in Appendix B to the instant brief, 


Through inadvertence page 2 and 4 of the mimeographed opinion are un- 
numbered in the consecutively paginated record certified to the Court. Those 
pages are here, respectively, designated as R. 175a and R. 176a. 


< Concurrently therewith Tomah-Mauston filed with the Court a Motion for 
Temporary Relief, contending that the Commission had discretion under 47 U.S.C. 
Sec. 309(c) whether or not to postpone the effective date of a grant, notwithstand- 
ing the provisions of 47 U.S.C. Sec. 316. In subsequently granting that request 
in part on January-19, 1959, the Court stated that its "order shall not be con- 
strued as an expression of opinion on any question involved on this appeal or in 
any subsequent proceedings before the Commission." 
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STATEMENT OF POINTS 


1. The Commission erred in failing to accord appellant the full 
relief which he sought in his Petition for Reconsideration filed under 47 
U.S.C. Sec. 405, and to which he was entitled as an existing licensee by 
virtue of 47 U.S.C. Secs. 316 and 405. 


2. The Commission, in according to appellant lesser relief pre- 
scribed by 47 U.S.C. Sec. 309(c), erroneously ignored the broader relief 
which was available to him and which he sought under 47 U.S.C. Secs. 
316 and 405, and thus misconstrued and misapplied those provisions of 


the Communications Act of 1934 as amended. 


3. The Commission, in failing to set the Tomah grants aside, 
ignored the settled interpretation which Congress and the Courts have 
placed on 47 U.S.C. Sec. 405, where a nonhearing grant causes electri- 


cal interference to an existing licensee. 


4, The Commission, in placing the burden of proceeding and the 


burden of proof with respect to issues 3-7 on appellant, rather than on 
the applicant or on itself, misapplied the statutory requirements of 47 
U.S.C. Secs. 309 ) and 316. 


SUMMARY OF ARGUMENT 


1. Long before the protest provisions of Sections 309(c) were ad- 
ded to the Communications Act in 1952, it had become firmly established 
that an existing licensee who would suffer interference from a grant made 
without hearing could demand a "rehearing" as a matter of right under 
47 U.S.C. Sec. 405 and the so-called KOA doctrine. Federal Commu- 
nications Commission v. National Broadcasting Company, 319 U.S. 239 
(1943). In such situations a "rehearing" was mandatory, not discre- 
tionary. Southland Industries v. Federal Communications Commission, 
69 U.S. App. D.C. 82, 99 F. 2d 117 (1938); Albertson v. Federal Com- 
munications Commission, 87 U.S. App. D.C. 39, 182 F. 2d 397 (1950). 
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And where the Commission ordered a rehearing under Section 405, it 

uniformly set aside the grant and scheduled an evidentiary hearing under 
47 U.S.C. Sec. 309(b), as though no grant had ever been made. Black 
River Valley Broadcasts v. McNinch, 69 U.S. App. D.C. 311, 315-316, 


101 F. 2d 235 (1938); Scripps-Howard Radio, Inc., 4RR 1009 (1948). 


When Congress added Section 309(c) to the Communications Act in 
1952, it did not repeal or abrogate Section 405, nor the judicial and ad- 
ministrative construction which the Courts and the Commission had there- 
tofore placed on that provision of the statute. Asa result, an existing 
station whose license is indirectly modified by a new grant now has a 
choice of remedies: he can invoke Section 309(c), he can proceed under 
Section 405, or he can seek relief under both provisions. WIS-TV Corp., 
9 RR 361 (1953); see Granik v. Federal Communications Commission, 
98 U.S. App. D.C. 247, 234 F. 2d 682 (1956). 


2. In his pleading of November 14, 1958 labeled a "Protest and 
Petition for Reconsideration," appellant set forth the reasons why he 
was a "party in interest" under Section 309(c) and a “person aggrieved" 
under Section 405, He next showed why the Tomah grant should not have 
been made. He then specified, as was his right, the relief he desired, 


namely, that the challenged grants be set aside (R. 107 ) -- relief avail- 
able to him under Section 405 but not under 309(c). 


Although elsewhere recognizing that Section 405 had been invoked, 
the Commission treated appellant's pleading to all intents and purposes 
as nothing more than a "protest" under Section 309(c). Nowhere in its 
decision of December 10, 1958 did the Commission state why it was not 
granting the relief which appellant sought, namely, that the Tomah grants 
be set aside. Except to the extent granted under Section 309 (c), the 
pleading in all other respects was denied -- with no reason given for not 
according to appellant the relief allowed by innumerable judicial and ad- 
ministrative precedents construing Section 405 in the '30's and '40's. 
When Congress reenacted Section 405 in 1952, it did so with that gloss. 
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In according existing licensees additional safeguards in 1952, Congress 
did not take away the relief theretofore provided by Section 405, namely, 
the right in KOA situations to have a nonhearing grant set aside and to 
have the application designated for hearing pursuant to 47 U.S.C. Sec. 
309 (b). 


3. The actions of the Commission appealed from by Tomah- 
Mauston in Case No. 14, 880 and by Forrest in Case No. 14, 891 are “col- 
lateral orders appealable under the offshoot rule." Moore, Federal 
Practice, Sections 54:14 and 54:31; Cohen v. Beneficial Industrial Loan 
Corp., 337 U.S. 541, 546-547 (1949). Therefore, even though the hear- 
ing there ordered has not yet been concluded, neither appeal is prema~ 


ture. Van Curler Broadcasting Corp..v. Federal Communications Com- 


mission, 96 U.S. App. D.C. 184, 225 F. 2d 23 (1955). 


ARGUMENT 


I 


RELIEF THERETOFORE AVAILABLE UNDER SECTION 
405 WAS NOT ABROGATED BY THE ENACTMENT IN 


1952 OF THE PROTEST PROVISIONS OF SECTION 309 (c) 

Viewed in retrospect, the Communications Act of 1934, as original- 
ly enacted, contained surprisingly few express provisions designed to 
protect existing licensees against arbitrary Commission action. The 
1934 Act, for example, conferred on a licensee no express right of 
intervention in proceedings before the Commission.” It contained no 
express prohibition against an indirect modification of an existing license. 


The only relief available to an existing station whose license was modi- 


: Curiously enough, as Professor Davis has had occasion to note, the 1934 Act 
expressly provided for intervention in appeals to this Court (47 U.S. C. Sec. 402(d), 
now 47 U.S.C. Sec. 402 (e)) but contained no comparable provision for interven- 
tion in proceedings before the Commission. A provision for intervention in Com- 
mission hearings was added in 1952 (47 U.S. C. Sec. 309(b)). See Elm City 
Broadcasting Corp. v. United States, 98 U.S. App. D.C. 314, 235 F. 2d 811 (1956). 
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fied by a new grant made without hearing was to request a rehearing," 
which it was “lawful for the Commission in its discretion to grant . . . 
if sufficient reason therefor be made to appear” (47 U.S.C. Sec. 405). 


A number of these deficiencies in the 1934 statute were soon recti- 
fied by Court decisions, construing the Act as a whole, which made it 
clear that an existing station whose license would be indirectly modified 
by a new grant had a right to intervene and to be heard. Federal Com- 
munications Commission v. National Broadcasting Co. (KOA), 319 U.S. 
239 (1943). That the Commission's "discretion" in granting a "rehear- 
ing"’ under 47 U.S.C. Sec. 405 was not unfettered, particularly where 
electronic interference would be caused to an existing station, was like- 


wise made plain by the Courts. See Albertson v. Federal Communica- 
tions Commission, 87 U.S. App. D.C. 39, 182 F. 2d 397 (1950); South- 
land Industries v. Federal Communications Commission, 69 U.S. App. 
D.C. 82, 87, 99 F. 2d 117 (1938)2 


Thus, long before 1952, it had become firmly established that an 
existing licensee who would suffer electronic interference from a grant 
made without hearing could demand a "rehearing" as a matter of right 
under 47 U.S.C. Sec. 405 and the so-called KOA doctrine (319 U.S. 239). 
And, although the Act itself was silent on the point, where a rehearing 
was thus ordered, the Commission uniformly set aside the new grant, 
designated the application for hearing pursuant to 47 U.S.C. Sec. 309(b), 
with the burden of proceeding and the burden of proof on the applicant. 
In short, where a rehearing was ordered, "no rights accrued to the plain- 
tiff [the permittee] as a result of the order originally granting the per- 
mit.** Black River Valley Broadcasts v. McNinch, 69 U.S. App. D.C. 
311, 315-316, 101 F. 2d 235 (1938); see also Scripps-Howard Radio 
Inc., 4RR 1009 (1948); cf. Rule 27 (d) of this Court. 


Likewise, as made clear by this Court, petitions for rehearing under Sec- 
tion 405 are filed as ‘a matter of right, not as a matter of grace. Black River 
Valley Broadcasts v. McNinch, 69 U.S. App. D.C. 311, 315, 101 F. 2d 235 
(1938), cert. den. 307 U.S. 623. 
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Although numerous procedural safeguards, implicit in the original 
Act, had thus been made explicit by decisions of the Courts in the ‘30's 
and '40’s, full heed had not been given, or so many broadcasters be- 
lieved, to this Court's admonition that the Commission, for its own pro- 
tection, should not substitute "fiat for adjudication." Heitmeyer v. Fed- 
eral Communications Commission, 68 U.S. App. D.C. 180, 189, 95 F. 
2d 91 (1937). The broadcast industry accordingly urged Congress to 
amend the basic Act to provide additonal safeguards. That there ‘was 
no intention to give up hard-won gains obtained through prior court deci- 
sions is patent from the legislative history of the 1952 changes. Con- 
gress decided, in some instances over the Commission's registered op- 


position, to afford existing licensees additional rights and safeguards, 


e.g., by affording licensees greater protection at renewal time (47 U.S.C. 
Sec. 307(d)), by according licensees a right to be heard on nonhearing 
grants on “economic" as well as “electronic” grounds (47 U.S.C. Sec. 

309 (c)), by permitting licensees to transfer their franchises to duly 
qualified persons even though someone else might be better qualified 

(47 U.S.C. Sec. 310(b)), and by guaranteeing a licensee an opportunity 

to “show cause by public hearing" why a modification of his license 

should not issue (47 U.S.C. Sec. 316). 


When Congress added the foregoing provisions to the Communica- 
tions Act in 1952, and more particularly the "protest" provisions of Sec- 
tion 309(c), it did not abrogate or repeal Section 405 nor the gloss which 
had been put on that section of the Act by intervening decisions of this 
Court and the Supreme Court, including the KOA case which was well 
known to Congress, SeeS. Rept. No. 44, 82d Cong., 1st Sess. (com- 
ment on Section 8). That Section 309(c) was not intended to replace 
Section 405, either in toto or pro tanto, seems apparent from the fact 
that Section 405, although likewise amended in 1952, was not changed in 
respects here pertinent. | Having reenacted Section 405, at the same | 
time it added Section 309(c), it did so with the gloss placed thereon by 

_ intervening decisions and by intervening administrative practice, and 
the two sections must be read in pari materia. 
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Thus, the addition in 1952 of Section 309 (c) did not, nor was it so 
intended, to deprive a licensee of rights which he theretofore had under 
Section 405. Section 309(c) provided an additional (and somewhat dif- 
ferent form of relief) in situations there specified. An existing licensee, 
after 1952 as theretofore, could still seek rehearing under Section 405 
because of electronic interference, without invoking Section 309(c). Con- 
versely, he was free to seek relief under Section 309 (c), where that sec- 
tion was applicable, without invoking Section 405. Further, he could, 


if he so desired, request relief under both sections, where the same 


action was reviewable under either section. WIS-TV Corp., 9 RR 361 


(1953); see Granik v. Federal Communications Commission, 98 U.S, 
App. D.C. 247, 234 F. 2d 682 (1956). 


This right to select which section of the Act he wishes to invoke 
is important to a licensee. In some respects the relief available under 
Section 405 is much broader, while in other respects more restricted, 
than under Section 309(c). For example, any “decision, order, or re- 
quirement" of the Commission, whether made with or without hearing, 
is reviewable under Section 405. Section 309(c), on the other hand, is 
Strictly limited to certain types of grant made without hearing, but does 
not embrace all grants made without hearing (see 47 U.S.C. Sec. 319 (c)). 
Conversely, a grant of "rehearing" under Section 405 is in large part 
discretionary, though (as we have seen) not in situations where electronic 
interference is caused within the normally protected contour of an exist- 
ing licensee. On the other hand, a hearing under Section 309 (c) is in 
most instances mandatory. 


And, what is most significant here, the type of relief available 
under the two sections differs in essential respects. Where a hearing 
is ordered under Section 309(c), the grant is not set aside; the effective 
date may or may not be suspended; the burden of proof may be placed 
by the Commission on the applicant or on the protestant. On the other 
hand, under the uniform practice which prevailed prior to 1952, where 
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a rehearing is ordered under Section 405, the grant is vacated or set aside, 
a hearing is subsequently held under Section 309(b), with the burden on 

the applicant of showing that a grant of his application would serve the 
public interest. Until that hearing is resolved, the applicant has no 

grant and is in no different position than an applicant whom the Commis- 


sion on its own motion designates for hearing under 47 U.S.C. Sec. 309(b) 2 


Thus, it will be seen from the foregoing discussion that it is some- 
times more advantageous to an existing licensee who will suffer interfer- 
ence by virtue of a grant made without hearing to proceed under Section 
405 rather than under Section 309(c). He need not in such situations in- 
voke Section 309(c)!in order to be assured of a hearing. Whichever sec- 
tion he proceeds under, where interference is caused to an existing station, 
a hearing is mandatory.” If he proceeds under Section 405, the grant 
(under uniform practice which had long prevailed when Section 309 (c) was 
added to the Act) must be set aside. The applicant (like any other un- 
granted applicant) has the burden of proof and cannot proceed with con- 
struction until the hearing has been resolved. 


7 Rules which become effective February 3, 1958 (and were thus applicable 
when the instant grants were made) permit the interposition of formal objections 
to an application before it is granted (1 RR 51:361(c)), thus codifying an informal 
practice which had long prevailed. It seems patent under Commission practices 
and precedents that if appellant had been able to take, analyze, and file his 
measurements on the amended 1390 ke application before action was taken thereon 
by the Commission on October 15, 1958, no nonhearing grant would have been 
made and the application would have been designated for hearing pursuant to 47 
U.S.C. Sec. 309(b).. See Green Bay Broadcasting Co., 10 RR 1 (1953); 
Lawrence Broadcasting Co., 5 RR 920a (1949). 


_ While a hearing is mandatory under Section 405, where interference is caused 
to an existing licensee, the Commission may and frequently does restrict the 
hearing to naked interference matters. Where relief is sought under Section 309(c), 
the protestant determines in large part the scope of the hearing. Furthermore, 

a pleading filed under Section 309(c) must be acted upon within 30 days; Section 
405 contains no comparable requirement. It is these facts which explain why 
licensees, since its enactment in 1952, have proceeded more frequently under 
Section 309(c) than under Section 405. 
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II 


IN DENYING, SUB SILENTIO; APPELLANT'S REQUEST 
THAT THE GRANTS BE SET ASIDE, WITHOUT GIVING 

ANY REASON THEREFOR, THE COMMISSION COMMIT- 

TED REVERSIBLE ERROR 


In filing its pleading of November 14, 1958, challenging the Tomah- 
Mauston grant because of adjacent-channel interference which would be 
caused to Station WRDB, appellant was well aware of the Significant dif- 
ferences between Sections 309(c) and 405.7 Accordingly, the appellant's 
pleading was denominated a "Protest and Petition for Reconsideration." 
The Commission's jurisdiction was invoked under both 309(c) and 405. 
Appellant showed why he was a “party in interest" under Section 309 (c) 
and a “person aggrieved" under Section 4052 Appellant next showed 
why the Tomah grant should not have been made -- because of encroach- 
ment on WRDB's normally protected contour.® Appellant then specified 
the relief it desired, namely, that the challenged grants be "set aside" -- 
relief available under 47 U.S.C. Sec. 405, but not under 47 U.S.C. Sec. 
309 (c) (R. 107). 


At no point in its Memorandum Opinion and Order of December 10, 
1958, did the Commission address itself to the relief thus sought under 
47 U.S.C. Sec. 405. Instead, the Commission treated appellant's 
“Protest and Petition for Reconsideration" as substantially nothing more 
than a "protest" under 47 U.S.C. Sec. 309(c) = Except to the extent 


I Appellant is represented by the same attorneys who represented the appellant 
in Case No. 14,524. In a brief filed in that case on October 1, 1958 the same 
distinctions were there made as are here made. Before that case was reached 
for argument, the parties resolved their differences by mutual agreement. 


2 And, on the basis of those allegations, the Commission found in the Order 
here challenged that appellant was in fact a "party in interest" and a "person ag- 
grieved," within the meaning of Sections 309(c) and 405 (R. 176-176a, para. 9). 


3 In the Order here challenged the Commission likewise concurred in appellant's 
showing by concluding that a hearing was required (R. 176-176a, para. 9). 


4 In a brief filed ten weeks earlier in Case No. 14,524, appellant's attorneys 
complained of similar action by the Commission -- treating a Protest and Peti- 
tion for Reconsideration as nothing more than a protest. In that case one licensee 
relied solely on Section 309(c); the other relied on both 309 (c) and 405. They 
were accorded identical relief. 
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thus granted appellant's pleading was in all other respects denied (R. 
176a) -- without the Commission taking any cognizance of the widely dif- 
ferent relief specified under Section 309 (c) as added to the Act in 1952, 
and that specified under Section 405 as uniformly construed and applied 
since 1934. 


Having sought relief under Section 405 and having asked that the 
grants be set aside -- relief available under that Section but not under 
Section 309(c), appellant was under no duty to reiterate the matter in a 
second petition for reconsideration, at the risk of having it turned down 
as presenting nothing new and thus foreclosing a right of appeal. See 
Albertson v. Federal Communications Commission, 87 U.S. App. D.C. 
39, 182 F. 2d 397 (1950). From the brief which appellant's attorney 
had filed in Case No. 14,524 ten weeks earlier, the Commission knew 
full well that appellant, when he invoked Section 405 and asked that the 
Tomah grants be set aside, was making a clear-cut distinction between 
Sections 309(c) and 405 of the statute. 


That the Commission's failure to accord appellant the full extent 
of the relief which he sought in his November 14 pleading has been pre- 
judicial to appellant is too clear to admit of argument. If the Tomah 
grants had been set aside, Tomah-Mauston could not have proceeded 
with construction until a hearing (as required by Sections 309 (b) and 316 
of the Act and the KOA doctrine) had been held and resolved. The burden 


of showing that a grant would serve the public interest would have been on 


the applicant under Section 309 (b) or on the Commission under Section 
316. With intervening developments, such as the subsequent admission 
by the applicant that financial information contained in the application was 
false and incomplete (see Forrest's Motion for Stay filed April 13, 1959 
in Case Nos. 14,880 and 14,89), Tomah-Mauston could not have pro- 


ceeded with construction until such matters were resolved. 


However, by'ignoring the broader relief available under Section 
405 and according appellant the lesser relief provided by 47 U.S.C. Sec. 
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309(c), the grant was not set aside. With the subsequent lifting of the 
stay Tomah-Mauston proceeded with construction and is now on the air -- 
in advance of a final decision under either 309(c) or 316 of the Act. 


In short, when Congress strengthened 47 U.S.C. Sec. 316 in 1952, 
it thought it was foreclosing a repetition of a situation of the KOB type -- 
where the Commission had been allowing KOB for 10 years to impinge 
on WJZ's licensed rights on 770 ke without affording ABC a prior hearing! 
A loophole which the broadcast industry thought was thus closed in 1952 
is now reopened by what has occurred in this case -- by allowing a grant 
(where interference will be caused to an existing licensee) to remain in 
effect and a station to go on the air while a Section 309 (c) hearing is 
being held but not yet resolved. In according to licensees greater rights 
to a hearing in Sanders situations, by enacting 309(c) in 1952, it was not 
the intent of Congress to abrogate rights which licensees had under Sec- 
tion 405 and the KOA doctrine -- to have grants set aside where electri- 
cal interference was shown to exist and while a Section 309 (b) hearing 
was being held. 


Ii 


THE INSTANT APPEAL IS NOT PREMATURE 


At first blush, an appeal by either Tomah-Mauston or by Forrest, 
from the Commission's action of December 10, 1958 ordering a hearing 
on the Tomah-Mauston application, with that hearing not yet resolved, 
would appear to be premature. 


However, this Court has entertained appeals by protestants where 
the Commission ordered a hearing on a protest but refused to postpone 
the effective date of a particular grant -- in advance of a decision by the 
Commission on the hearing thus ordered. Van Curler Broadcasting 





Corp. v. Federal Communications Commission, 96 U.S. App. D.C.184, 


1 See American Broadcasting Co. v. Federal Communications Commission, 
89 U.S. App. D.C. 298, 191 F. 2d 492 (1951 ). 
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225 F. 2d 23 (1955); see Smith v. Federal Communications Commission, 
101 U.S. App. D.C. 109, 247 F. 2d 100 (1958). Conversely, it has 
taken, jurisdiction of appeals by a permittee whose grant was suspended -- 
in advance of a decision by the Commission on the hearing thus ordered. 


See Tomah-Mauston Broadcasting Co. v. Federal Communications Com- 
mission, Case No. 14,880 (Order of January 19, 1959). Similarly, this 
Court has entertained appeals under 47 U.S.C. Sec. 402(b) from actions 
denying protests, where the reconsideration portion of the pleading was 


still pending. Telecasting, Inc. v. Federal Communications Commis- 
sion, Case Nos. 12,841 and 12,938 (see Orders of October 28, 1955 
granting a stay and of February 10, 1956 refusing to dismiss appeal). 
Conversely, it has entertained appeals from a denial of reconsideration, 
where protest proceedings were still pending before the Commission. 
Community Telecasting Company v. Federal Communications Commis- 
sion, Case No. 13,872 (appeal filed May 10 from order denying rehearing 
but scheduling ‘oral argument" on protest for May 20, 1957; a stay was 
denied by this Court on the merits on May 19, 1957). 


Therefore, if Tomah-Mauston Broadcasting Company, in advance 
of a decision by the Commission in the protest hearing, can appeal from 
that portion of the order suspending the effective date of the grant, it 
logically follows that Forrest can likewise appeal from the Commission's 
refusal to vacate the grant in its entirety while the hearing thus ordered 
is being held. 


Although the decisions of this Court, entertaining appeals in 
"protest" and “rehearing"' matters before the Commission has reached 
a “final decision" on hearings then in progress, might appear to run 
counter to traditional "finality" concepts, the foregoing precedents are 
entirely sound. To use Professor Moore's terminology, such actions 
of the Commission are "collateral orders appealable under the offshoot 
rule." Moore, Federal Practice, Sections 54:14 and 54:31. Unless 
an immediate appeal lies, the legal questions thus raised may never be 
reviewable. See Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 
541, 546-547 (1949). 
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CONCLUSION 


For the foregoing reasons the Commission's failure to set aside 
the Tomah grants pursuant to 47 U.S.C. Sec. 405 and the KOA doctrine 
Should be reversed, 


Respectfully submitted, 


JAMES A. McKENNA, JR. 
VERNON L. WILKINSON 


McKenna & Wilkinson 
1735 DeSales Street, N. W. 
Washington 6, D. C. 


Counsel for 
July 1, 1959 WILLIAM C, FORREST (WRDB) 








APPENDIX A 


Law Offices 
McKENNA & WILKINSON 


* kK * *K x 
October 15, 1958 


Miss Mary Jane Morris 

Secretary 

Federal Communications Commission 
Washington 25, D. C. 


Dear Miss Morris: 

Reference is made to the application of Tomah-Mauston Broadcast- 
ing Company, Inc. for a construction permit for a new standard broad- 
cast station at Tomah, Wisconsin (File No. BP-11615). 

Submitted herewith for consideration in connection with the above 
described application is an affidavit of Edward W. Jacker, which it is 
believed is self-explanatory. 

Very truly yours, 
David S. Stevens 
Enclosure 


cc: Sher, Oppenheimer & Harris 


EDWARD W. JACKER 
Consulting Radio Engineer 
420 South Chase Avenue 

Lombard, [Illinois 


AFFIDAVIT 


State of Illinois  ) 
) ss: 
County of DuPage ) 


Edward W. Jacker, being duly sworn, deposes and Says that he is 
an experienced and qualified radio engineer, is a registered professional 
engineer of the State of Illinois, with offices located at 420 S. Chase 
Avenue, Lombard, Llinois, whose qualifications have been submitted 
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and accepted on numerous occasions to,andarea matter of record with, 
the Federal Communications Commission; that he did on October 11, 
1958 make a series of field intensity measurements of Radio Station 
WRODB, Reedsburg, Wisconsin, by means of a calibrated R C A Type 
WX-2D Field Intensity Meter, Serial #1087, on a radial bearing N321°E 
towards Tomah, Wisconsin; That the analysis of the data obtained by 
these measurements show that the daytime normally protected contour 
of Station W R DB will receive objectionable interference as defined 
by the Commission's rules and standards from the proposal contained 
in the application of the Tomah-Mauston. Broadcasting Company, Inc., 
File No. BP-11615 for a new standard broadcasting station at Tomah, 
Wisconsin, using 1390 kilocycles daytime with 500 watts power; that a 
complete engineering report setting forth the details and results of the 
above measurements in accordance with the Commission's rules is being 
prepared by him and will be filed as soon as reproductions can be made; 
that the facts contained herein are true of his own knowledge except 
those stated on information and belief, and as to such facts, he believes 
them. to be true. 


/s/ Edward W. Jacker 
Edward W. Jacker, Affiant 


Subscribed and sworn to before me 
this 13th day of October 1958. 


/s/_Grayce E,Seablom 
Notary Public. 


My commission expires August 6, 1962. 





APPENDIX B 
STATUTES AND RULES INVOLVED 


The relevant provisions of the Communications Act of 1934 as 
amended (47 U.S.C. Sec. 151 et seq.) and the Commission's Rules read 
as follows: 


Section 309(a) and (b) (47 U.S.C. Sec. 309 (a) and (b)): 


SEC. 309. (a) If upon examination of any application provided 


for in Section 308 the Commission shall find that public interest, con- 


venience, and necessity would be served by the granting thereof, it shall 
grant such application. 


(b) If upon examination of any such application the Commission 
is unable to make the finding specified in subsection (a), it shall forth- 
with notify the applicant and other known parties in interest of the grounds 
and reasons for its inability to make such finding. Such notice, which 
Shall precede formal designation for a hearing, shall advise the applicant 
and all other known parties in interest of all objections made to the ap- 
plication as well as the source and nature of such objections. Follow- 
ing such notice, the applicant shall be given an opportunity to reply. [f 
the Commission, after considering such reply, shall be unable to make 
the finding specified in subsection (a), it shall formally designate the 
application for hearing on the grounds or reasons then obtaining and shall 
notify the applicant and all other known parties in interest of such action 
and the grounds and reasons therefor, specifying with particularity the 
matters and things in issue but not including issues or requirements 
phrased generally. The parties in interest, if any, who are not notified 
by the Commission of its action with respect to a particular application 
may acquire the status of a party to the proceeding thereon by filing a 
petition for intervention showing the basis for their interest at any time 
not less than ten days prior to the date of hearing. Any hearing sub- 
sequently held upon such application shall be a full hearing in which the 
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applicant and all other parties in interest shall be permitted to participate 
but in which both the burden of proceeding with the introduction of evidence 
upon any issue specified by the Commission, as well as the burden of 
proof upon all such issues, shall be upon the applicant. 


Section 309(c) (47 U.S.C. Sec. 309(c), as added to the Communications 
Act in 1952 and as amended in 1956): 


(c) When any instrument of authorization is granted by the Com- 
mission without a hearing as provided in subsection (a) hereof, such 
grant shall remain subject to protest as hereinafter provided for a period 
of thirty days. During such thirty-day period any party in interest may 
file a protest under oath directed to such grant and request a hearing on 


said application so granted. Any protest so filed shall be served on the 


grantee, shall contain such allegations of fact as will show the protestant 


to be a party in interest, and shall specify with particularity the facts 
relied upon by the ‘protestant as showing that the grant was improperly 
made or would otherwise not be in the public interest. The Commission 
shall, within thirty days of the filing of the protest, render a decision 
making findings as to the sufficiency of the protest in meeting the above 
requirements; and, where it so finds, shall designate the application 

for hearing upon issues relating to all matters specified in the protest 

as grounds for setting aside the grant, except with respect to such mat- 
ters as to which the Commission, after affording protestant an opportu- 
nity for oral argument, finds, for reasons set forth in the decision, that, 
even if the facts alleged were to be proven, no grounds for setting aside 
the grant are presented. The Commission may in such decision redraft 
the issues urged by the protestant in accordance with the facts or sub- 
stantive matters alleged in the protest, and may also specify in such 
decision that the application be set for hearing upon such further issues 
as it may prescribe, as well as whether it is adopting as its own any of 
the issues resulting from the matters specified in the protest. In any 
hearing subsequently held upon such application issues specified by the 
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Commission upon its own initiative or adopted by it shall be tried in the 
Same manner provided in subsection (b) hereof, but with respect to is- 
Sues resulting from facts set forth in the protest and not adopted or 
specified by the Commission, on its own motion, both the burden of pro- 
ceeding with the introduction of evidence and the burden of proof shall be 
upon the protestant. The hearing and determination of cases arising 
under this subsection shall be expedited by the Commission and pending 
hearing and decision the effective date of the Commission's action to 
which protest is made shall be postponed to the effective date of the Com- 
mission's decision after hearing, unless the authorization involved is 
necessary to the maintenance or conduct of an existing service, or un- 
less the Commission affirmatively finds for reasons set forth in the deci- 
Sion that the public interest requires that the grant remain in effect, in 
which event the Commission shall authorize the applicant to utilize the 


facilities or authorization in question pending the Commission's decision 


after hearing. 


Section 316 (a) and (b) (47 U.S.C. Sec. 316 (a) and (b); as added to the 


Communications Act in 1952): 


SEC. 316. (a) Any station license or construction permit may be 
modified by the Commission either for a limited time or for the duration 
of the term thereof, if in the judgment of the Commission such action 
will promote the public interest, convenience, and necessity, or the pro- 
visions of this Act or of any treaty ratified by the United States will be 
more fully complied with. No such order of modification shall become 
final until the holder of the license or permit shall have been notified in 
writing of the proposed action and the grounds and reasons therefor, and 
Shall have been given reasonable opportunity, in no event less than thirty 
days, to show cause by public hearing, if requested, why such order of 
modification should not issue: Provided, That where safety of life or 
property is involved, the Commission may by order provide for a shorter 


period of notice. 





B-4 


(b) In any case where a hearing is conducted pursuant to the provi- 
Sions of this Section, both the burden of proceeding with the introduction 
of evidence and the burden of proof shall be upon the Commission. 


Section 405 (prior to its amendment in. 1952): 


SEC. 405. After a decision, order, or requirement has been 
made by the Commission in any proceeding, any party thereto may at 
any time make application for rehearing of the same, or any matter 
determined therein, and it shall be lawful for the Commission in its dis- 
cretion to grant such a rehearing if sufficient reason therefor be made 
to appear: Provided, however, That in the case of a decision, order, or 
requirement made under title Ill, the time within which application for 
rehearing may be made shall be limited to twenty days after the effective 
date thereof, and such application may be made by any party or any 
person aggrieved or whose interests are adversely affected thereby. 
Applications for rehearing shall be governed by such general rules as 
the Commission may establish. No such application shall excuse any 
person from complying with or obeying any decision, order, or require- 
ment of the Commission, or operate in any manner to stay or postpone 
the enforcement thereof, without the special order of the Commission. 
In case a rehearing is granted, the proceedings thereupon shall conform 
as nearly as may be to the proceedings in an original hearing, except as 
the Commission may otherwise direct; and if, in its judgment, after such 
rehearing and the consideration of all facts, including those arising since 
the former hearing, it shall appear that the original decision, order, or 
requirement is in any respect unjust or unwarranted, the Commission 
may reverse, change, or modify the same accordingly. Any decision, 
order, or requirement made after such rehearing, revers ing, changing, 
or modifying the original determination, shall be subject to the same 
provisions as an original order. 
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Section 405 (47 U.S.C. Sec. 405, as amended in 1952): 


SEC. 405. After a decision, order, or requirement has been 
made by the Commission in any proceeding, and 5 party thereto, or any 
other person aggrieved or whose interests are adversely affected there- 
by, may petition for rehearing; and it shall be lawful for the Commis- 
Sion, in its discretion, to grant such a rehearing if sufficient reason 
therefor be made to appear. Petitions for rehearing must be filed with- 
in thirty days from the date upon which public notice is given of any deci- 
Sion, order or requirement complained of. No such application shall 
excuse any person from complying with or obeying any decision, order 
or requirement of the Commission, or operate in any manner to stay or 
postpone the enforcement thereof, without the special order of the Com- 
mission. The filing of a petition for rehearing shall not be a condition 


precedent to judicial review of any such decision, order, or requirement, 


except where the party seeking such review (1) was not a party to the 
proceedings resuiting.in such decision, order, or requirement, or (2) 
relies on questions of fact or law upon which the Commission has been 
afforded no opportunity to pass. Rehearings shall be governed by such 
general rules as the Commission may establish, except that no evidence 
other than newly discovered evidence, evidence which has become avail- 
able only since the original taking of evidence, or evidence which the 
Commission believes should have been taken in the original proceeding 
Shall be taken on any rehearing. The time within which a petition for 
review must be filed in a proceeding to which section 402(a) applies, or 
within which an appeal must be taken under section 402(b), shall be com- 
puted from the date upon which public notice is given of orders dispos ing 
of all petitions for rehearing filed in any case, but any decision, order, 
or requirement made after such rehearing reversing, changing, or mod- 
ifying the original order shall be subject to the same provisions with 
respect to rehearing as an original order. 


Should obviously read "any." 
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Rule 1.361(c) (1 RR 51:361(c)): 


(c) Before Commission action on an application for an instrument 
of authorization, other than a license pursuant to a construction permit, 
any person may file objections to the grant. Such objection shall be 
signed by the objector. The limitation on pleadings and time for filing 


pleadings providedifor in 81.13 shall not be applicable to any objections 


duly filed under this section. 
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RUSTON BROADCASTING CO,,INC., 
Intervenor 
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HEED 
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OMMUNICATIONS COMM] 


The Federal Communications Commission, appellee in the 
above-entitled proceeding wishes to bring to the Court‘*s 


attention events transpiring since the oral argument in 


this proceeding which msy lead to the rendering of this 


proceeding moot. 

Oral argument was held herein on May 25, 1960, At 
that time and prior thereto, in connection with appellee*s 
"Statement as to Possible Mootness and Request to be 
Advised”, filed May 20, 1960, to which reference is here- 
with made, the Court was informed that it would be kept 
advised as to any pertinent developments concerning inter- 
venor’s applications for consent to the assignment of 
the authorization to operate on 1460 ke at Tomah, Wisconsin, 

This is to advise the Court that on June 15, 1960, the 
Commission gave public notice that it had that day granted 
the applications of Jack L, Goodsitt and Tomeah-Mauston 
Broadcasting Company, Inc., intervenor herein, for 
assigneent of the construction permit of Station WTOJ, 
Tomah, Wisconsin, subject to the condition that the 
assignee surrender for cancellation its construction 
permit for 1390 ke at such time as it commences operation 
on 1460 ke, 

The Court is further advised that on June 16, 1960, the 
contingent application of Tomah-Mauston Broadcasting 
Company, Inc., for change of transmitter site of WI0J 
(1460 ke) was granted and the station was authorized to 


commence program tests on the frequency 1460 ke, weing 
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the call letters WIMB. A copy of the Commission*s telegnens 
authorization is attached hereto for the Gourt‘*s information. 

In the absence of a protest to the foregoing actions 
being filed within 30 deys fron public notice thereof, it 
would appear that the only issue in this appeal, as well 
as in the consolidated Case No. 14,891 will be rendered 
moot, since interference will no longer be caused to the 
signal of appellant's station by intervenor*s operation, 
Upon the cessation of operation. by intervenor on 1390 ke, 
and upon expiration of the protest period without a 
protest being filed, the Commission will move to dismiss 


these appeals as moot. 
Respectfully submitted, 
Max D, Paglin 


Assistant General Counsel 


June 17, 1960 Federal Communicat fons Commission 


CERTIFICATE OF SERVICE 


‘I, Max D, Paglin, hereby certify that on this 
17th day ‘of June, :1960, I mailed true copies of the fore- 
going "Statement of the Federal Communications Commission” 
and "Motion for Leave to File Statement of the Federal 
Communications Commission” to the following: 

Vernon L, Wilkinson, Esq, 
1735 DeSales sree N.W. 


Washington 6, D.C. 
Counsel for Appellant 


William P, Bernton, Seay 

619 Colorado Building 

Washington 5, D.C. 
Counsel for Intervenor 


Max D. Paglin 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,891 


WILLIAM C. FORREST, 
Appellant, 
v. 
FEDERAL COMMUNICATIONS COMMISSION, 


Appellee, 
TOMAH-MAUSTON BROADCASTING COMPANY, INC., 
Intervenor. 


APPEAL FROM ACTIONS AND ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


REPLY BRIEF FOR APPELLANT 


Both the Commission (Br. pp. 15-18) and Tomah-Mauston Broad- 


casting Company (Answering Br. pp. 3-4) contend that Forrest's cross- 


appeal in Case No. 14,891 is premature, a contention which we antici- 
pated and discussed in our opening brief (Br. pp. 15-16). 


Commission counsel asserts (Br. pp. 15, 17) that the reconsidera- 
tion portion of Forrest's November 14, 1958 pleading is still pending 
before the Commission. We disagree. As pointed out in our opening 
brief, the Commission in its December 10, 1958 action here appealed 
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from ordered a hearing pursuant to 47 U.S.C. Sec. 309(c), the protest 
Section of the Act. The Commission did not set aside the grant, pur- 
suant to 47 U.S.C. Sec. 405, as Forrest requested (R. 107); it did not 
order a hearing under 47 U.S.C. Sec. 309(b), as it would have done had 
that grant been set aside. Except to the extent thus granted under 47 
U.S.C. Sec. 309(c), Forrest's pleading of November 14, 1958 was denied 
"in all other respects" (R. 176a, para. 12). In other words, as hereto- 
fore noted (Forrest Br. p. 13, fn. 4 and p. 14), Forrest's pleading was 
treated as nothing more than a "protest", and insofar as that pleading 
sought relief over and beyond that provided by 47 U.S.C. Sec. 309(c), by 
invoking Section 405, it was denied. In short, only the protest portion 
of Forrest's November 14, 1958 pleading is still pending before the 
Commission; the reconsideration portion of that pleading has been re- 
jected. Section 405 of the Communications Act, as amended in 1952, 
expressly authorizes any person aggrieved by an order disposing of a 
petition for rehearing to seek review thereof within the 30-day period 
specified by 47 U.S.C. Sec. 402(b). 


Insofar as Commission counsel argues (Br. p. 15) that the cross- 
appeal is premature because the protest hearing on Tomah-Mauston's 
application has not yet been resolved by the Commission, the same 
argument is equally applicable to Tomah-Mauston's appeal (Case No. 
14,880). If Forrest has not exhausted his administrative remedies, the 
Same can be said for Tomah-Mauston. If the Commission's refusal to 
Set aside the Tomah grant was "interlocutory", as Commission counsel 
argues (Br. p. 15), so was the Commission's original action suspending 
the effective date of the Tomah grant. Either or both actions may be 


mooted by the ultimate decision in the protest proceeding. | In short, if 


Counsel for Tomah-Mauston (answering brief in Case No. 14891), though 
arguing that Forrest's cross-appeal is "premature" (Br. pp. 3-4), does not do 
so on the grounds urged by the Commission, apparently because he is well aware 
of the fact that the same arguments would be equally applicable to his appeal in 
Case No. 14880. Instead he argues that the appeal is "premature" (p. 4) because 
Forrest was not aggrieved until the Commission, in the protest proceeding, sub- 
sequently vacated its stay of the original grant. But, if Forrest was entitled 
under the KOA doctrine and Section 405 of the Act to have that grant set aside, 
he was not required to take appeals from each subsequent order predicated on 
previous action theretofore appealed from. 
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Tomah-Mauston has a right of appeal at this juncture, so has Forrest -- 
and in each instance under the "off-shoot rule". See Forrest Br. p. 16; 
see Tomah-Mauston's answering Brief in Case No. 14891, pp. 3-4. 


Counsel for the Commission is factually in error in seeking to 
distinguish Telecasting, Inc. v. Federal Communications Commission 
(Case Nos. 12841 and 12938) on the ground that the protest had been 
denied and that the petition for reconsideration "had been designated 
for hearing." The protest, there, had been denied on September 23, 
1955, with the Commission postponing action on the reconsideration 
portion of that pleading (12 RR 858a). Telecasting, Inc. appealed there- 
from (Case No. 12938) and requested a stay which this Court granted on 
October 28, 1955. It was not until some weeks later (November 25, 
1958) that the Commission granted in part the petition for reconsidera- 
tion (12 RR 858c). 


Contrary to Commission counsel's contention (Br. p. 18-19), 
since Forrest expressly invoked Section 405 in his November 14 plead- 
ing and since he expressly requested that the Tomah grant be set aside 
(R. 107), relief available under Section 405 but not under Section 309(c), 
he was under no duty to file a second petition for rehearing, after the 
relief thus sought was denied. See 47 U.S.C. Sec. 405; Gerico Invest- 


ment Co. v. Federal Communications Commission, 99 U.S. App. D.C. 
ment Co ast rat Lommunic ations Commission 
379, 380, 240 F.2d 410 (1957). The Commission knew full well the 


distinction between a request to set aside and a request to suspend the 


effective date of a grant (see Forrest Br. p. 13, fns. 1 and 4). It had 
every Opportunity to pass on the point thus made, a fact distinguishing 
this situation from the second Albertson case relied on by Commission 
counsel (FCC Br. p. 19). 


The James Gerity, Jr. case (9 RR 781), cited by Commission 
counsel (Br. p. 19), is entirely sound, insofar as it states that "In the 
past, we, in honoring Section 405 petitions for rehearing, have generally 
vacated the grants in issue." But insofar as that case suggests that the 
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adoption by Congress in 1952 of Section 309(c) abrogated relief thereto- 


fore available to existing licensees under Section 405, we do not agree, 


for reasons stated in our opening brief (Br. pp. 6-7, 8-11). Whether 
rightly or wrongly, when Congress amended the 1952 Act, it was not 
seeking to confer greater authority or discretion on the Commission; 
it was seeking instead to afford to existing licensees additional safe- 
guards against arbitrary action by the Commission. The addition of 
Section 309(c) gave to existing licensees, and not to the Commission, a 


choice of procedures. 
Respectfully submitted, 


JAMES A. McKENNA, JR. 
VERNON L. WILKINSON 


McKenna & Wilkinson 
1735 DeSales Street, N. W. 
Washington 6, D.C. 


Counsel for 
WILLIAM C. FORREST (WRDB) 


September 21, 1959 
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MORANDUM OF THE FEDERAL COMMUNICATION 4M Merny? 
ONNISSION IN SUPPORT OF A DISHISSAL OF 
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A _JUSTICIABLE CASE OB CONTROVERSY. : 


TOMAH-MAUSTON BROADCASTING COMPANY, INC., 
Intervenor,. 
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The Federal Communications Commission, appellee herein, 
respectfully submits the following memorandum in support 
of its contention that this Court should dismiss the above- 
captioned proceeding on the grounds that appellant's appeal 
no longer represents a justiciable case or controversy by 
reason of a final Commission decision having since been 
rendered, following an evidentiary hearing, on the grants 
which gave rise to the subject appeal, 

The above-captioned case is an appeal from the Commis- 
sion*s Memorandum Opinion and Order released December 15, 
1958 (8, 175-177), which granted, in part, appellant's 


“Protest and Petition for Reconsideration” under Sections 


309(c) and 405 of the Communications Act of 1934, as amended, 


47 U.S.C. 309{c), 405, to the extent of designating the 
intervenor‘s applications for hearing on issues requested 
by appellant and, concurrently in the same order, ordering 
the stay of the intervenor‘s grants, 

On January 6, 1960, the Commission adopted a final 
Decision, following a hearing held on the basis of appel- 
lant*s “Protest and Petition for Reconsideration”, which 
denied appellant's protest and affirmed its prior grant of the 
intervenor’s applications, 28 F.C.C. 1. In view of the fact 


that the appellant has had a full hearing on its objections 





= 2'- 
directed to the intervenor*s grants, there is no actual 
relief which this Court may now afford hin in the event 
it should decide this case in appellant*s favor, For, 
even if this Court should reverse the Commission*s Order 
of December 15, 1958, which is the subject of this appeal, 
and require that the intervenor*s construction permits be 
set aside, it could ostensibly do no more than order such 
action pending a hearing on the merits of appellant's 
“Protest and Petition for Reconsideration", \However, the 


appellant already has had his hearing on the merits, and 


the subject of his appeal, viz., that the Commission 


should have "set aside” the intervenor's construction 


permits pending 3 hearing, is now moot, | aa 


Since there is now no actual controversy involving the 


appellant*s rights before the Court for adjudication, we 
are of the opinion that this case must be dismissed upon 
this ground, without consideration of the procedural ques- 


tion raised by appellant on the record and discussed by 


_)/ | 


counsel for appellant in its brief, | 


1/7 As an additional ground in support of our contention 


that the subject appeal does not represent an actual con- 
troversy, it should be noted that it was not until this 
Court's Order of January 19, 1959, was issued, pursuant 

to the intervenor‘s “Motion for Temporary Relief", ordering 
the Commission to reconsider the stay it had ‘imposed on 

the intervenor‘s grants “as if it had discretion" under 
Section 309{c), and the Commission*s action pursuant there- 
to (17 Pike & Fischer, R,R, 1124a) vacating the stay of 

the intervenor’s grants, that an allegation of injury by 
the appellant was made possible, This is so by reason of 
the fact that the Commission*s Memorandum Opingon, released 
March 10, 1959, in vacating the stay of intervenor'ts grants, 
permitted intervenor to construct and operate its station 
pending the hearing ordered thereon, with the) resultant 
objectionable interference which that operation caused 
appellant*s station, It is therefore evident that the 
Commission order which gave rise to any injury to appellant 
was not the Commission*s Order of December 15, 1958, here 
appealed from, but the Commission's Order of March 10, 
1959, taken pursuant to this Court's Order of | January 19, 
1959, | 
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The foregoing position, in light of the factual back- 
ground of this appeal as stated above, is substantiated 
by a long line of Supreme Court decisions, In a leading 
case on this proposition, the Supreme Court stated in 
Mills v. Green, 159 U.S. 651 (1895), at 653 that: 


The duty of this court, as of every 

other judicial tribunal, is to decide 
actual controversies by a judgment 

which can be carried into effect, and 

not to give opinions upon moot questions 
or abstract propositions, or to declare 
principles or rules of law which cannot 
affect the matter in issue in the case 
before it, It necessarily follows that 
when, pending an appeal from the judg- 
ment of a lower court, and without any 
fault of the defendant, an event occurs 
which renders it impossible for this court, 
if it should decide the case in favor of 
the plaintiff, to grant him any effectual 
relief whatever, the court will not 
proceed to a formal judgment, but will 
dismiss the appeal, And such a fact, 
when not appearing on the record, may be 
proved by extrinsic evidence, 


In United States v. Alaska $,S, Co., 253 U.S. 113 (1920), 
the Supreme Court reiterated this principle of law that 
“it will determine only actual matters in controversy 
essential to the decision of the particular case before 
it. where by an act of the parties, or a subsequent law, 


the existing controversy has come to an end, the case becomes 


_moot and should be treated accordingly.” (Id, at 116) 


And in Brownlow v, Schwartz, 261 U.S. 216 (1923), the 
Court again stated that it "will not proceed to a determina~- 
tion when its: judgment would be wholly ineffectual for want 
of a subject matter on which it could operate, An affirmance 
would ostensibly require something to be done which had 
already taken place, A reversal would ostensibly avoid an 
event which had already passed beyond recall, One would be 
as vain as the other, To adjudicate a cause which no longer 
exists is a proceeding which this Court uniformly has declined 
to entertain,” (Id, at 217-218) To the same effect and dis- 


cussing the aforementioned cases see the Supreme Court's 
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recent decision in Loca} No, 8-6 v. Missouri, No. 42, 
October Term, 1959, decided January 25, 1960, See also 
Evans v. Fede muni ions Commi n, 72 App. D.C. 
159, 113 F.2d 166 (1940). | 
In the light of these precedents, me respectfully 
request that this Court dismiss the appellant*s appeal 
because the controversy involved has become moot, and is 
therefore no longer 2 subject appropriate for judicial 
action, 


Respectfully submitted, 


Max D. Paglin 
Assistant General Counsel 


Richard M, Zwolinski 
Counsel 
Federal Communications Commission 


February 5, 1969 


2/ To the extent that the appeal can be viewed as a request 


for a declaratory ruling, it must also fail Since, for the 
reasons given, there is no actual controversy presently in 


existence, See Maryland Casualty Co. v. Pacific Coal & Oil 
Co., 312 U.S. 270 (1941). | 
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Appellee, 


TOMAH=-MAUSTON BROADCASTING 
COMPANY, INC., 


ue eet et et et ee ee ee ae ee es we ee ee 


intervenor. 


APPELLANT'S REPLY TO APPELLEE'S MEMORANDUM 


In a Memorandum filed at the oral argument, the Commis- 
sion contends that the instant appeal is "moot", after having 
originally argued that the appeal was "premature" (FCC Br. 15-18). 
Within the time allowed by the Court, appellant replies thereto as 


follows: 


I. The Appeal is Not Premature or Piecemeal 


| 
1 
1 
| 
| 





As pointed out at the oral argument, the reconsideration 
portion of appellant's "Protest and Petition for Reconsideration", 
contrary to appellee's brief (FCC Br. 15, 17), was denied in its 
entirety by the Commission in its Memorandum Opinion and Order of 
December 10, 1958. The Commission there ignored appellant's 
request that the grants in question be "set aside" (R. 122, J. A. 


3), relief available under 47 U.S.c, Sec. 405 (James Gentry, Inc., 


| 


9 RR 781). Though recognizing elsewhere (R. 175, 176-176A, J. A. 





28, 31-32) that appellant had standing under both 309(c) and 405, 


the relief accorded appellant differed not one whit from what 


| 


would have been granted appellant had he merely "protested" the 
grants in question under 47 U.S.C. Sec. 309(c) -- as evidenced by 
the “suspension", “burden of proof", and other features of the 
December 10 Opinion and Order which conform to the language of 
47 U.S.C. Sec. 309(c) and not to the practice which has prevailed 


under 47 U.S.C. Sec. 405 (J. A. 28-34). Except to the extent that 








appellant's pleading of November 14, 1958 was thus granted pursu~ 
ant to 47 U.S.C. Sec. 309(c), it was expressly denied "in all 
other respects" (R. 176A, para. 12, J. A. 33). 

That, the reconsideration portion of appellant's 
November 14 pleading was denied in its entirety on December 10, 
1958, is further borne out by the Commission's final decision of 
January 6, 1960, on the hearing theretofore ordered, where the 


Commission expressly stated, "This is a protest hearing" (28 FCC 


1, para. 1) and “protestant urges" (25 FCC 1, para. 1), and where, 


after reaffirming the original grants "further ordered, That the 
protest of William C. Forrest ... is denied" (28 FcC 1, 2), with 
no mention there made of Forrest's Petition for Reconsideration -~ 
for the very patent reason that it had been denied in its entirety 
by the December 10, 1958 order (J. A. 28=34). 

Although appellant's "protest" was thus granted in part 
on December 10, its “petition for reconsideration" was rejected 
in toto. Section 405 as reenacted and modified in 1952, at the 
same time that Section 309(c) was added to the Act, expressly pro- 
vides for judicial review of actions denying petitions for rehear- 
ing by stating that the time within which an appeal "must be taken 
under Section 402(b), shall be computed from the date upon which 
public notice is given of orders disposing of all petitions for 
rehearing filed in any case" (47 U.S.c. Sec. 405, entitled “Rehear- 
ings before the Commission"). The instant appeal of January 8, 
1959, was filed within the 30 days provided by Section 402 (b). 
Since an appeal must be taken within 30 days after a petition for 
rehearing is denied, the instant appeal is timely. With Section 
405 expressly providing for an appeal from a denial of a petition 
for rehearing, the appeal is certainly not "premature". And to the 
extent that it might be labeled "piecemeal" because of the pendency 
of a protest proceeding under 47 U.S.C. Sec. 309(c), it is a type 


of appeal expressly authorized by Section 405 of the Act. 
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The cases cited by the Commission in its Memorandum, 
which frown on "piece=meal" appeals, arose in situations where the 


statutes in question made no provision for! interlocutory appeals. 


That Congress can, and frequently has, provided for appeals from 





interlocutory actions is a matter well known to this Court. Thus, 


with an express provision in Section 405, allowing appeals from 


actions of the Commission rejecting "petitions for rehearino" 
(filed under 47 U.S.C. Sec. 405), this Conte has jurisdiction to 
entertain matters thus raised, even though the Commission is con—- 
ducting other proceedings (e.g., rule making, 309(c) protest hear- 


ings, etc.) which might have an ultimate bearing on the matters 
raised in an appeal from an order denying a petition for rehearing. 


As appellant pointed out in his Opening Brief (pp. 15- 


16) and his Reply Brief (pp. 1-4), this Court has heretofore 


allowed appeals where a protest was denied and reconsideration was 


allowed, where a protest was granted and reconsideration was 


denied, where the Commissim suspended its grant after a protest 


was filed, and where it refused to suspend its grants, with other 


portions of those pleadings still pending before the Commission. 
Such opinions and orders, where a petition [for reconsideration is 
rejected, are not only appealable by virtue of the last sentence 
of Section 405, but also as "collateral orders appealable under 
the offshoot rule". Moore, Federal Practice, Sections 54:14 and 
54:31; Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541, 
546-547 (1949). | 

Therefore, at the time the instant appeal was taken, 
there can be no question but that this Court had jurisdiction of 
the matters there raised. This bring us to| the question whether 
that jurisdiction has been lost by virtue of any subsequent 


developments. 
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II. The Appeal _ is Not Moot 


As shown by appellant in his opening brief (pp. 8-12), 
although Section 405 speaks in terms of the Commission granting a 
rehearing “in its discretion", numerous court decisions (e.g., 
KOA) made it clear long prior to 1952 that where a new grant re- 
sulted in an indirect modification of an existing license the 
Commission had no discretion but to grant a petition for rehearing 


in such situations, and that a uniform practice had developed of 


vacating any such grants while such a hearing was being held (in 
1 


Line with 47 U.S.C. Sec. 312(b), now 47 U.S.c.Sec. 316). The 
purpose of the 1952 amendments to the Communications Act was to 
accord existing licensees additional safeguards and not to curtail 
those which they already possessed (cf. FCC Br. 11-12). Thus, 
the additional protest procedure spelled out in Section 309(c) in 
1952 in no way limited rights theretofore enjoyed by existing 
licensees under 47 U.S.C. Sec. 405 and under the KOA doctrine. 

In fact, with the simultaneous broadening of Section 316 (then 
Section 312(b)), Section 405 rights in cases involving electrical 
interference was likewise correspondingly strengthened (cf. FCC 
Br. 11-12). 

Hence, the fact that the Commission on January 6, 1960 
adopted a decision (28 FCC 1) in the “protest hearing" which the 
Commission accorded appellant, in which it reaffirmed the Tomah 
grants and denied Forrest's "protest" (28 Fcc l, 2), does not 
render moot appellant's contention that the grants should have 
been set aside under the KOA doctrine and under 47 U.S.C. Sec. 405, 
nor appellant's contention that intervenor's applications should 


have been designated for hearing under 47 U.S.C. Sec. 309(b) with 
the burden on the applicant of showing that grants of its 


1/ ‘Thus, the language in Section 405 about stays or suspensions, 
while an application for rehearing is pending and not yet 
acted on by the Commission, is most certainly not applicable to 
KOA situations after the application for rehearing is granted, and 
the application: for a new station is designated for hearing under 
309(b). “In the past, we, in honoring Section 405 petitions for 


rehearing, have generally vacated the grants in issue", James 


Gentry, dr., 9 RR 781, 
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applications would serve the "public interest, convenience, and 
necessity". 
The burden of proof on issues 3-6, and insofar as those 
matters affected issue 7, was placed on appellant, not the appli- 
cant (R. 176A-177, J. A. 33-34). At the oral argument counsel for 
the intervenor (but not for the Commission) contended that the 
issues on which appellant (rather than the lapplicant) had the 


burden of proof were not issues which the Commission would have 


had to include in a Section 309(b) hearing. We disagree. 


As pointed out in the Memorandum which appellant filed 


in support of his November 14, i958 pleading (R. 122-123, J. A. 
16-17), even though appellant's station is not normally protected 
beyond its 0.5 mv/m contour, a signal of 0.1-0.5 mv/m is primary 
service in rural areas in northern parts of the United States like 
Wisconsin (1 RR 53:182(f)) and the loss bythe public of a meritori- 
ous primary service rendered by such a station to 5,000-7,000 


persons beyond its normally protected contour, in a region witha 





dearth of other local service tailored to that area's needs, has 


public interest ramifications which the Commission must consider, 


citing Metropolitan Television Company v. Federal Communications 
=f 
Commission, 95 U. S. App. D.C. 326, 121 F. 2d 879 (1955). Accord- 


ingly, it is appellant's view that the Commission had no choice, 
in a 309(b) or 316 hearing (as well as a 309(c) hearing), but to 
include an issue comparable to issue 3 and |in such a hearing (un- 


like a 309(c) protest) no choice but to place the burden on the 
applicant (R. 176, J. A. 33). 


Likewise, since adjacent channel interference was 


1/ The Commission has persisted in construing this argument as 

a claim by appellant to protection beyond his normally pro- 
tected contour (cf. 28 FCC l, 2). Such is not appellant's con- 
tention. It is appellant's position that the loss by the 
listening public of a signal of an intensity sufficient under the 
Commission's own rules to constitute primary service, in an area 
with a dearth of primary service, should not be blotted out with- 
out the Commission first considering the public interest conse- 
quences of such action and analyzing what, if anything, intervenor 
will supply in lieu thereof (see Notice of Appeal, Case No. 
15548). 
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involved, meaning that in some areas the service which would be 
rendered by intervenor's station would replace the service rendered 
by appellant's existing station, appellant pointed out in his 
Memorandum in support of his November 14 pleading (R. 122-123, 


J. A. 16-17), that a comparative program showing was required, 


citing Plains Radio Broadcasting Co. v. Federal Communications 
Commission, 85 U. S. App. D.C. 48, 175 F. 2d 359 (1949); Easton 


Publishing Co.| v. Federal Communications Commission, 85 U. S. 


App. D.C. 33, 175F. 2d 344 (1949); Democrat Printing Co. v. 
Federal Communications Commission, 91 U. S. App. D.C. 72, 202 PF. 
2d 298 (1952) Accordingly, it is appellant's view, even ina 
309(b) hearing, that the Commission had no choice but to include a 
program issue comparable to issue 5 (R. 176, J. A. 33), with the 
burden of proof and burden of proceeding placed on the syed 


Thus, we earnestly submit that appellant was seriously 
prejudiced (1) by the Commission's failure to set aside the 
Tomah grant (pursuant to 47 U.S.C. Sec. 405) and recognizing 
appellant's right to a hearing before his license was modified 
(47 U.S.C. Sec. 316); and (2) by the Commission's attendant 
failure to designate the Tomah application for hearing under 47 
U. S.C. Sec. 309(b), with the burden of proof, the burden of pro- 
ceeding, and the burden of showing that a grant of the application 
would not only) serve but also promote the public interest, conveni- 
ence, and necessity (see 47 U.S.C. Sec. 316) placed on the appli- 
cant or the Commission, and not on an existing licensee. With the 


Tomah station already on the air, in advance of a proper hearing 


i/ That appellant's position is sound on this score is borne out, 

in no uncertain terms, by this Court's subsequent decision in 
Harrell v. Federal Communications Commission, 105 U. S. App. D.C. 
352, 267 FP. 2d 629 (1959). 


2/ While appellant, with the burden of proceeding and proof thus 

placed on him, was of course able to show the meritorious and 
needed program service rendered by WRDB, he could not (on the 
basis of vague and generalized program titles in intervenor's 
application) show conclusively in every instance that somewhat 
similar programs would not in some degree be carried by inter- 
venor's station, nor could he (having first shown the existing 
programming of station WRDB) prevent intervenor from saying "me 
too". 
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required by 47 U.S.C. Sec. 316, we recognize that point (1) above 
cannot be completely rectified, and in that sense may be in some 
degree moot. But, we submit that point (2) is by no means moot, 
that it presents a justifiable case and controversy, and that it 

is one which this Court can rectify by reversing the Commission's 
Memorandum Opinion and Order of December 10, 1958, with directions 
to designate the Tomah application for hearing, with appropriate 
public interest issues, pursuant to 47 U.S.C. Sec. 309(b) -— with 

a directive comparable to that in this Court's January 19, 1959 
Order in Case No. 14880 that "any station construction or operation 


heretofore undertaken by intervenor shall rot be considered by the 


Commission in favor of the applicant in the subsequent hearing 


held pursuant to 47 U.S.C. Sec. 309(b) and Section 316 of the 


Communications Act". 
Appellant accordingly submits that the matters raised in 
the instant appeal are not moot. 


Respectfully submitted, 


s/ James A. McKenna, Jr. 
rr a, 


James A. McKenna, Jr. 
s/ Vernon L. Wilkinson 


SS ES 
Vernon L. Wilkinson 


McKenna & Wilkinson 
1735 DeSales St., N.W. 
Washington 6, D. C. 
Counsel for 


William C. Forrest 


February 8, 1960. 
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